WEDNESDAY,  APRIL  2.  1975 
WASHINGTON,  D.C. 

Volume  40  ■  Number  64 

PART  III 


ENVIRONMENTAL 

PROTECTION 

AGENCY 


ENFORCEMENT 

AUTHORITY 

State  and  Federal  Enforcement 
of  Implementation  Plan  Requirements 

j 

After  Statutory  Deadlines 


14876 

'  ENVIRONMENTAL  PROTECTION 
AGENCY 
[40CFRPart65] 

[FBL  M»-81 

ENFORCEMEHT  AUTHORITY 

State  and  Federal  Enforcement  of  Imple¬ 
mentation  Plan  Requirements  After  Stat- 
•  utory  Dead ines 

The  regulations  proposed  below  estab- 
'llah  a  new  Part  65  pertaining  to  enforce¬ 
ment  authority.  Und^  this  new  part 
rules  would  be  established  w'hich  the 
Agency  would  observe  when  ordering  a 
source  to  comply  with  a  requirement  un¬ 
der  Part  62,  but  only  if  the  order  includes 
a  timetable  for  compliance  that  extends 
past  the  applicable  attainment  date  un¬ 
der  Part  52.  Guidance  under  this  new 
part  would  also  set  forth  the  minimum 
conditions  imder  which  the  Agency  would 
be  willing  to  defer  to  similar  enforcement 
action  taken  by  the  State. 

I  On  September  26,  1974,  the  Admlnls- 
'  irator  i>roposed  regulations  under  Part  52 
and  promulgated  regulations  und^  Parts 
51  and  52  designed  in  part  to  implement 
the  decisions  of  several  Federal  Courts 
of  Appeal  relating  to  State  compliance 
deferral  authority  and  proceduers  (39  FR 
34533,  34572).  The  regulations  pztauul- 
gated  under  Part  51  (Subpart  B)  pro¬ 
vided  that  no  State  plan  implementing 
the  national  ambient  air  quality  stand¬ 
ards  coiild  contain  enabling  authority 
which  would  permit  the  State  to  defer 
’  compliance  by  a  source  after  an  attain¬ 
ment  date  without  observing  the  post¬ 
ponement  requirements  of  section  110(f) 
of  the  Act  (40  CFR  51.11(g),  51.15(d)' 
39  FR  34535).  The  regulations  promul¬ 
gated  under  Part  52  (Stdipart  A) 
sunonoted  to  a  finding  that  State  plans 
gcnoolly  were  deficient,  in  that  many, 
if  not  all,  contained  exiabting  auUsority 
which  would  permit  deferrals  after  an 
attaiDBMQt  date  without  observing  sec¬ 
tion  110(f) ;  aecordhigly,  all  enabling  au¬ 
thority  was  “disapproT^”  Insofar  as  It 
permitted  such  deferrals  (40  Cm  52.26, 
39  FR  34535) ;  and  the  effect  of  this  dis¬ 
approval  was  to  expel  frc«n  all  State  Im- 
plementaticm  plans  any  claim  of  author¬ 
ity  to  grant  such  deferrals.  In  conjvmc- 
Uon  with  this  general  disapproval,  regu¬ 
lations  were  proposed  in  Part  52  for  all 
State  plans,  which  would  specifically  pre¬ 
clude  State  action  amounting  to  a  de¬ 
ferral  extending  beyond  an  attainment 
date  (39  FR  34574) . 

I  Since  the  promulgatitm  and  proposal 
cf  the  September  26th  regulations,  the 
Agency  has  received  numerous  comments, 
prlmartly  from  representatives  of  the 
.States,  questioning  the  extent  to  which 
EPA  Intended  in  those  regulations  to 
limit  State  enforcement  prerogatives. 
While  the  regulations  £q>ply  explicitly  to 
any  “enforcemait  orders  •  •  •  or  other 
State  Initiated  measures  designed  to  de¬ 
fer  compliance  *  *  it  was  not  the  in¬ 
tent  of  the  Administrator  to  restrict  a 
State  from  taking  such  enforcement  ac¬ 
tion;  rather,  the  Intent  was  to  prohibit 
the  State  from  revising  its  Implementa- 
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tion  plan  to  reflect  such  action  with  the 
attendant  effect  cff  Insulating  the  source 
from  citizen  suit  or  federal  enforcement. 
Hence.  If  a  State  were  to  require  a  source 
to  comply  with  a  plan  reqiilrenjent  after 
the  federal  deadline,  and  not  require  the 
Eom^  to  shut  down  during  the  interim, 
the  Intent  of  the  September  26th  regula¬ 
tions  was  to  prevent  such  action  from 
being  treated  as  a  revision  to  the  State 
plan.  As  a  result,  the  source  would  gain 
no  immunity  from  suit  by  a  citizen  under 
section  304  of  the  Act,  or  from  enforce¬ 
ment  action  by  EPA  imder  section  113 
of  the  Act.  Therefore,  if  the  public  or. 
EPA  were  to  feel  that  such  a  source 
should  comply  more  expeditiously,  or 
even  shut  down,  each  would  be  able  to 
pursue  that  objective  according  to  proce¬ 
dures  provided  in  the  Act. 

This  is  not  intended  to  discredit  use 
of  the  section  110(f)  postponement  pro¬ 
cedure  for  obtaining  post  deadline  com- 
idiance  date  extensions.  Section  110(f) 
is  essentially  a  complex  variance  mecha¬ 
nism  with  a  high  standard  for  aproval. 
The  rare  source  which  wins  a  postpone¬ 
ment  under  section  110(f)  deserves  In¬ 
sulation  from  further  action.  By  contrast, 
the  stated  purpose  of  these  regulations  is 
not  to  provide  plan  protection  to  sources 
in  violation,  but  rather  to  assiue  that 
such  sources  achieve  compliance,  albeit 
after  the  deadlines  have  passed. 

In  this  respect,  the  Agency  is  reason¬ 
ably  certain  now  that  a  significant  num¬ 
ber  of  major  air  pollution  sources  will 
not  achieve  compliance  by  the  mld-1975 
deadlines.  It  also  appears  fairly  certain 
that  few  States  plan  to  resort  to  the  use 
of  section  110(f)  to  obtain  postpcme- 
ments  for  these  sources.  Understanding 
this,  the  Agency  intends  to  use  its  fun 
enforeeBBent  authority  under  section  113 
to  insure  cegH>liance  after  the  deadlines. 
Moreover,  the  Agency  anticipates  that 
the  States  will  assist,  to  the  extent  they 
are  able,  by  taking  effective  enforcement 
of  thetr  own. 

Because  of  the  magnitude  of  the 
proldem  it  is  more  Important  now  than 
ever  before  for  the  States  to  assume  the 
prlndt)al  role,  given  them  by  Gongress, 
to  Insure  that  the  naticmal  ambient  air 
quality  standards  are  attained  rapidly 
and  efiQciently.  Accordingly,  the  Admin¬ 
istrator  finds  that  it  is  appropriate  to 
delineate  specifically  what  EPA  considers 
to  be  effective  enforcement  after  a  dead¬ 
line.  so  that  any  State  will  know  whether 
the  actlcm  it  is  taking  would  be  consistent 
with  that  which  the  Administrator  would 
take  in  the  same  situation,  and  so  that 
the  source  may  gain  some  assurance 
that  its  conscientious  compliance  efforts, 
in  response  to  a  State  issued  enforcement 
order,  will  be  relatively  free  from  Fed¬ 
eral  challenge.  Therefore,  the  major  part 
of  this  proposed  rule  making,  as  ex¬ 
plained  in  further  detail  below,  estab¬ 
lishes  rules  that  the  Administrator  will 
follow  when  ordering  a  source  to  comply 
with  a  plan  requirement  alter  an  at¬ 
tainment  date,  and  guidelines  that  the 
State  is  urged  to  follow,  both  to.insiue 
that  State  implementation  of  section  110 
through  enforcement  is  in  fact  effective. 


as  wdl  as  to  minimize  the  potential  for 
Independent  EPA  enforcement  action  in 
a  given  case. 

Public  participation  requirements  are 
Izududed,  primarily  to  encourage  valu¬ 
able  public  assistance,  but  with  the  hope 
as  w^  that  such  pxiblic  participation  will 
minimize  the  need  for  independent  citi¬ 
zen  action,  in  cases  of  both  Federal  and 
State  enforcement.  Public  participation 
is  provided  in  the  enforcement  context 
because  it  is  a  natural  follow-up  to  the 
requirements  for  public  hearings  which 
applied  to  the  development  of  control 
requirements  and  compliance  schedules 
(through  variances,  permits,  enforcement 
orders,  etc.)  at  earlier  stages  of  the  air 
pollution  control  effort.  To  attempt  to 
exclude  the  pul^c  now  and  in  tiie  near 
future,  when  some  of  the  most  difficult 
compliance  problems  are  being  faced, 
w'ould  be  inoondstent  with  one  of  the 
chief  purposes  of  the  Act, 

Sywopsis 

The  regulations  proposed  below  estab¬ 
lished  a  combination  of  substantive  and 
procedural  requironents  (guidance  for 
States)  to  be  observed  by  an  enforce¬ 
ment  agency  when  proceeding  with  en¬ 
forcement  that  will  result  in  an  enforce¬ 
ment  timetable  that  extends  past  a 
statutory  attaiiunent  date.  Briefly,  the 
substantive  requirements  are  those  pres¬ 
ently  pursued  under  the  Agency’s  exist¬ 
ing  ^fforcement  pc^cy.  'They  include  ex¬ 
isting  regulatory  requirements  imder 
Part  51,  l.e.,  compliance  must  be  achieved 
as  expeditiourty  as  practicable,  or  within 
a  reasonable  time,  depending  upon 
whether  a  primary  standard  is  at  issue 
(40  CFR  51.15  (b) ) ;  and.  there  must  be 
appropriate  increments  of  progress  (40 
caR  51.19  (o>).  There  is  an  additional 
reqiikemmit  ttiat  there  be  appropriate 
interim  oontvol  measures. 

In  •eneral,  the  procedural  require¬ 
ments  iRVrive  the  preparation  of  isost  at¬ 
tainment  date  enforcement  schedoies, 
public  partletpation,  and  the  essential 
oharmcterietics  Federal/State  coordl- 
.  nation.  The  barie  compliance  plan,  or 
order,  liKmkl  be  prepared  as  a  proposal 
prior  to  pnblie  participation,  and  the  en¬ 
forcement  agency  should  have  compiled 
all  of  the  information  necessary  to  sup¬ 
port  a  finding  that  the  plan,  as  proposed, 
satisfies  the  above  not^  substantive  re¬ 
quirements.  In  addition,  very  general  in¬ 
formation  eenceming  the  alternative 
permanent  ccmtrol  techniques  sliould 
have  been  corniced.  In  some  cases  gen¬ 
eral  hiformation  concerning  interim 
ccmtrol  techniques  should  also  have  been 
compiled. 

After  the  proposed  plan  or  order  has 
been  prepared  the  public  should  be  in¬ 
vited  to  ornament  and  request  a  hearing. 
Fifteen  days  may  be  allowed  to  request  a 
hearing — ^thirty  days  to  submit  com¬ 
ments.  Whether  or  not  a  hearing  should 
be  held  is  at  the  discretion  of  a  hearing 
ofllcer,  but  depends  largely  upon  the  Jus¬ 
tification  sul^tted  by  the  person  re¬ 
questing  a  bearing.  If  a  hear^  is  to  be 
held,  public  notice  will  be  given  and  the 
hearing  may  be  scheduled  within  twenty- 
one  days  of  the  notice.  The  hearing 
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would  normally  be  legislative,  rather 
than  adjudicatory. 

In  addition  to  isiues  regarding  the  sub- 
stanee  of  the  compliance  plan  or  enforce* 
ment  order,  the  public  is  invited  to  com¬ 
ment  on  whether  prior  compliance  ef¬ 
forts  by  the  source  have  been  in  good 
faith.  In  cases  where  such  comments 
are  persuasive,  it  is  expected  that  the  en¬ 
forcement  agency  will  pursue  an  appro¬ 
priate  punitive  remedy;  however,  it  is  not 
anticipated  that  a  source  will  be  forced, 
for  that  reason,  to  comply  by  some 
earlier  date,  since  the  schedule  in  each 
ca$e  is  intended  to  reflect  the  earliest 
appropriate  date. 

Public  notice  of  the  final  action  is  to 
be  i^ven.  This  notice  is  brief;  but  the 
publle  is  to  be  given  continued  access  to 
the  final  order  after  its.  issuance.  (Ac¬ 
cess  is  also  given  to  the  pr(n>osed  order, 
all  preparation  materials,  modifications 
to  the  final  order,  written  comments,  and 
the  record  of  the  public  hearing.) 

Several  exceptions  to  the  iM*ocedural 
requirements  are  allowed.  Any  schedule 
that  lasts  ninety  days  or  less  is  so  close 
to  immediate  that  preparation  and  pub¬ 
lic  participation  requirements  are  con¬ 
sidered  unnecessary.  (This  exception 
would  be  allowed  only  once  for  any 
source.)  Another  exception  is  allowed  for 
the  Federal  enforcement  agency  to  adopt 
a  State  action  that  complies  with  Fed¬ 
eral  guidance;  however,  the  Regional 
Administrator  miist  be  prepared  to  sup¬ 
port  findings  that  the  substance  of  the 
State  plan  is  satisfactory  and  that  the 
procedural  requirements  were  satisfied. 
Finally,  an  exception  is  allowed  for  the 
Federal  enforcement  agency  to  fOTego 
certain  public  participation  requirements 
wiien  the  Federal  order  is  dilTerent  from 
the  State  plan  or  when  the  State  actlcm 
has  some  other  defect,  but  when  there 
Is  no  need  for  further  public  participa¬ 
tion.  In  this  case,  too,  the  Regional  Ad¬ 
ministrate*  must  be  prepared  to  justify 
his  use  of  the  exception.  No  mention  is 
made  of  State  adoption  of  Federal  en¬ 
forcement,  etc.,  not  because  such  action 
Is  deemed  inappropriate,  but  because  the 
State's  ability  to  do  so  is  purely  a  mat¬ 
ter  of  State  law;  nothing  in  the  Clean 
Air  Act  would  prevent  the  State  from 
taking  such  action. 

The  regulations  are  separated  into  re¬ 
quirements  i^plicable  to  EPA.  and  guid¬ 
ance  tq^pllcable  to  the  States.  Largely 
they  are  duplicative.  The  major  reascm 
tar  the  s^mration  is  merely  to  emphasize 
that  the  State  guidance  is  not  obligatory. 
This  is  stated  clearly  in  S  65.1(b). 

APPLICASttlTY 

Federal  orders.  Section  113  of  the 
Clean  Air  Act  authorizes  the  Administra¬ 
tor  to  Issue  administrative  orders  requir¬ 
ing  comidiance  with  sections  111(e),  112 
(c) ,  114, 119(g) ,  and  substantive  require¬ 
ments  of  implementation  plans  under 
section  110.  However,  since  the  adoption 
of  regulations  requiring  an  opportunity 
for  public  participation  and  public  notice 
Is  designed  to  offer  the  public  an  input 
Into  enforc«nent  orders  that  delay  com¬ 
pliance  bey(md  the  attainment  dates 


specified  in  Part  52  and  mandated  by 
section  110  of  the  act,  only  orders  relat¬ 
ing  directly  to  attainment  of  the  National 
Ambient  Air  Quality  Standards  are  ap¬ 
propriately  subject  to  these  regulations. 
Federal  orders  requiring  compliance  with 
section  111(e)  (New  Source  Performance 
Standards),  sectl(m  112(c)  (National 
Emission  Standards  for  Hazardous  Air 
Pollutants),  section  114  or  section  110 
r^X)rtlng  requirements,  or  section  119 
(g)  (Energy  Related  Authority),  are 
therefore  not  siibject  to  the  requirements 
of  these  proposed  regulations. 

The  Administrator  acknowledges  that 
there  are  also  important  statutory  dead¬ 
lines  under  sections  111  and  112,  and  that 
it  may  be  appropriate  at  some  time  in  the 
futiu-e  to  publish  guldrilnes  or  regula¬ 
tions  outlining  criteria  under  which  the 
Agency  intends  to  exercise  its  enforce¬ 
ment  authority  under  those  sections.  At 
present,  however,  the  Administrator  con¬ 
siders  it  more  ai^roprlate  to  defer  the 
development  of  such  criteria  vmtll  there 
has  been  more  extensive  experience  in 
the  enforcement  of  those  sections  of  the 
Act. 

Orders  to  comply  with  section  119(g) 
are  also  luaiH>roprlate  subjects  of  this 
proposed  part.  Congress  has,  in  the  sec¬ 
tion  119  amendments  to  the  Clean  Air 
Act,  expressed  an  intent  to  supersede  the 
provisions  of  section  110.  Section  119  per¬ 
mits  non-compliance  with  the  emission 
limitations  approved  imder  section  110. 
while  subjecting  a  source  which  has  been 
granted  a  temporary  suspension  of  those 
limitations,  or  which  has  been  granted  a 
compliance  date  extension,  to  other  re¬ 
strictions  necessary  for  attainment  and 
maintenance  of  air  quality  standards. 

Federal  orders  to  comply  with  the 
reporting  requirements  promulgated  pur¬ 
suant  to  section  114  (or  reporting  re¬ 
quirements  adopted  pursuant  to  section 
110  of  the  Act)  do  not  delay  compliance 
with  «nission  limitations  or  emissl(m 
standards  necessary  for  attainment  of 
ambient  air  quality  standards.  As  such, 
they.  also,  are  not  proper  subjects  of  this 
proposed  part,  and  are  not  covered. 

It  is  Intended  that  these  regulations 
not  apply  to  orders  Involving  state  plan 
requirements  that  do  not  bear  a  direct 
relationship  to  achievement  of  the  ambi¬ 
ent  standards  by  pmnanent  emission 
reduction.  Thus.  Federal  orders  which 
delay  compliance  with  federally  approved 
State  mass  or  visible  emission  limitations, 
process  weight  or  fud  burning  regula¬ 
tions.  and  operation  and  maintenance 
regulations,  are  the  types  of  orders  to 
which  this  proposed  Part  applies.  Where, 
however,  the  FMeral  order  reqiilres  com¬ 
pliance  with  federally  approved  State 
monitoring  or  reporting  requirements, 
provides  only  for  interim  control  meas¬ 
ures.  or  adopts  or'  changes  only  incre¬ 
ments  of  progress,  (without  affecting  a 
final  compliance  date) ,  the  order  is  not 
covered. 

State  orders.  The  guidance  provisions 
of  this  part,  apply  only  to  State  com¬ 
pliance  plans  which  order  compliance 
with  State  Implementation  plan  require¬ 
ments  directly  related  to  attainment  of 


national  amUent  standards,  and  in 
which  final  compliance  is  required  at  a 
time  beyond  the  attainment  date  speci¬ 
fied  in  Part  62.  The  reasoning  for  this  ap¬ 
plicability  is  the  same  as  stated  above 
under  Applicdbility — Federal  Orders. 

Substantive  REQumzacENTS 

liiis  proposed  part  imposes  three  kinds 
of  substantive  requirements  on  orders 
which  result  from  Federal  enforcement 
actions  subject  to  Part  65,  and  provides 
identical  guidance  on  compliance  plans 
which  result  from  State  enforcement  ac¬ 
tions.  'These  requirements  set  forth 
stfuidards  for  the  time  limitations  for 
compliance,  the  increments  of  progress, 
and  the  interim  control  measures  con¬ 
tained  in  Federal  orders. 

The  proposed  f  65.3(a)(1)  emd  the 
guidance  of  165.3(b)(1)  require  final 
compliance  under  the  order  as  expedi¬ 
tiously  as  practicable  with  an  imple¬ 
mentation  plan  requirement  necessary 
for  attainment  or  maintenance  of  a  pri¬ 
mary  standard,  or  requires  final  compli¬ 
ance  under  the  order  within  the  diortest 
reasonable  time  for  any  Implementation 
plan  requirement  which  is  not  necessary 
for  the  attainment  or  maintenance  of  a 
primary  standard.  Since  these  require¬ 
ments  are  essentially  the  same  as  the  in¬ 
dividual  source  compliance  schedule  re¬ 
quirements  under  Parts  51  and  52,  both 
EPA  and  the  various  S^te  environ¬ 
mental  kgencies  have  experirace  in  set¬ 
ting  schedules  which  compuly  with  these 
requirements. 

The  proposed  S  65.3(a)  (2)  and  guid¬ 
ance  of  i  65.3(b)  (2)  require  tluit  the 
order  contsiln  appropriate  Increments 
of  progress  together  with  deadlines  for 
meeting  those  increments.  These  incre¬ 
ments  must  conform  with  the  require¬ 
ments  of  S  51.15(c),  which  are  those  re¬ 
quired  in  state  compliance  schedule  sub¬ 
mittals  for  Federal  approval  of  State  im¬ 
plementation  plans.  Once,  again,  both 
the  States  and  EPA  are  familiar  with, 
and  experienced  in,  writing  schedules 
which  comply  with  fi  65.3(a)  (2)  or 
8  65.3(b)  (2). 

The  proposed  8  65.3(a)(3)  and  the 
guidance  of  8  65.3(b)  (2)  require  the  en¬ 
forcement  acticai  to  result  in  an  order 
or  plan  containing  reasonable  Interim 
control  measures  to  reduce  emissions 
from  the  sources  and  to  protect  the  pri¬ 
mary  standard.  These  sections  may  be 
complied  with  by  a  provision  in  the  order 
which  requires  the  souroes  to  submit  an 
interim  control  plan  within  a  specified 
time.  This  interim  plan  will  then  be 
evaluated  by  the  Reglonsd  Administrator, 
and  approved,  modified,  or  replaced  with 
a  substitute,  and  the  Interim  control  plan 
will  subsequently  be  incorporated  into 
the  order  and  become  enforceable  as  part 
of  the  order. 

An  interim  contnd  plan,  as  required 
herein,  is  one  which  protects  the  public 
health  diuing  the  period  in  which  the 
source  is  acting  to  limit  emissions  perma¬ 
nently  by  the  final  compliance  date.  The 
focus  of  standards  for  Interim  plana  Is 
upon  the  reasonableness — both  In  terms 
of  the  effect  on  the  ambient  standards 
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'and  tqxm  the  amount  <rf  «nlaslon  reduo- 
tkjn  required.  Tbus.  where  a  source  Im¬ 
pacts  upon  a  mimary  standard  that  Is 
currently  being  exceeded,  more  stringent 
Interim  omtrol  measures  may  be  re¬ 
quired  of  that  source  than  If  the  pri¬ 
mary  standards  were  not  presently  being 
exceeded.  However,  In  circumstances 
where  the  primary  standard  Is  being 
achieved,  a  source’s  interim  control  plan 
may  still  require  substantial  emission  re¬ 
duction.  eq?eclally  where  sttch  reduction 
Is  reasonable  In  terms  of  cost  and  avail¬ 
ability.  It  Is  also  moiected  that  every 
attempt  will  be  made  to  Insure  that  such 
reduction  measures  are  not  Incompati¬ 
ble  with  the  technology  required  for  ul¬ 
timate  a<diievement  of  applicable  control 
requirements.  Each  source  must  be  con¬ 
sidered  individually,  and  its  circum¬ 
stances  analysed  In  order  to  determine 
what  are  reasonable  Interim  control 
measures.  EPA  and  most  states  have  ex¬ 
perience  in  devtioplng  appropriate  In¬ 
terim  contnd  idans. 

PSEPASATlOn  OF  THE  ENFORCEMEHT  ACTIOK 

I  In  general,  the  same  preparation  re¬ 
quired  under  1 65.5(a)  for  proposed  Fed¬ 
eral  enforcement  orders  Is  also  provided 
In  the  State  guidance  provisions  of  i  65.5 
(b>  for  proposed  compliance  plans.  This 
preparation  must  be  comf^eted  before 
publication  of  the  notice  ot  the  oppor- 
•  tunlty  to  comment  and  request  a  hearing 
provided  In  |i  65.4(a)  (2)  and  65.4Tb)  (2). 
t  The  proposed  order  must  be  developed 
In  satisfaction  of  the  substantive  require¬ 
ments  of  I  65.3(a)  (l)-(3).  The  Informa- 
tlon  supporting  (1)  the  proposed  final 
compliance  date  as  proper  In  relation  to 
the  requirements  t^  Idan.  (2)  the 
propoaed  Increments  of  progress  as  ap¬ 
propriate  and  In  conformance  with  1 51.- 

■  15(0.  and  (3)  the  proposed  Interim  con¬ 
trol  plan  as  reasonable  and  appropriate, 
must  be  assembled  Into  one  report,  either 
In  total  or  In  summary  form.  In  addi¬ 
tion.  a  general  description  of  the  control 
equhxnmt  or  measures  which  are  avall- 

*  able,  and  oould  be  used  to  achieve  c<»n- 
pUance  by  the  proposed  final  compUanee 
date,  must  be  compiled.  If  the  proposed 
order  does  not  contain  Interim  ocmtrcd 
measM'si,  bat  satisfies  the  reqtiirements 

*  of  f  65J(a)  (3)  through  a  proviskm  (h- 
'  derlng  submittal  of  an  Interim  control 

■  Irian,  a  general  description  of  passible 
hriertm  control  measures  must  be  com- 
pfled.  If  the  proposed  order  contains  a 
specific  interbn  ocmtrcri  plan,  this  gen¬ 
eral  description  Is  not  required.  The  pro¬ 
posed  action,  report,  and  description  are 
required  In  order  to  give  the  public  a 
meaningful  opportunity  to  paiiiclpate. 
and  In  order  to  preserve  a  meaningful 
record  of  the  action  and  Ms  basis  for  the 
future  reference  ef  any  Interested  person. 

' '  There  are  three  categories  of  recep¬ 
tions  to  these  preparation  requirements. 
First,  short  term  orders  and  compliance 
plans  under  1165.8(a)(1)  and  65.8(b) 
(1)  are  excepted  from  all  preparation 
requirments.  The  ninety-day  time  pe¬ 
riod  Is  so  short  that  it  limits  the  alter¬ 
natives  available  fmr  compliance,  and 
,  therefore  the  quantity  of  analysis  nec- 
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essary  for  preparation  of  an  appropriate 
order.  Where  comjrilance  Is  almost  Im^ 
mediate,  the  public  receives  lltUe  bene¬ 
fit  from  extensive  formal  preparation  of 
the  order.  Aooordingly.  these  short  term 
orders  are  not  subject  to  public  partici¬ 
pation  prior  to  their  effective  dates. 

The  second  category  of  exceptions  is 
Federal  orders  which  adopt  State  en¬ 
forcement  actions.  Although  In  such  in¬ 
stances  the  Regional  Administrator  need 
not  provide  for  a  second  round  of  public 
parUcipatlon.  be  must  nevertheless  com¬ 
pile  Information  which  supports  his  de¬ 
termination  (1)  that  the*  State  enforce¬ 
ment  action  complied  substantially  with 
the  guidance  of  this  Part  relating  to  final 
compliance.  Increments  of  progress  and 
Interim  control  measures,  and  (2)  that 
the  resulting  Federal  order  Is  not  ma¬ 
terially  different  frmn  the  State  com¬ 
pliance  plan. 

The  third  category  of  exceptions  is 
Federal  use  of  State  public  participation, 
as  provided  in  i  65.8(a)  (3).  Althoufih 
aU  preparation  requirements  except  de¬ 
velopment  of  a  proposed  order  are  still 
required,  they  do  not  need  to  be  com¬ 
pleted  until  notice  of  the  final  order  is 
published  In  accordance  with  I  65.4(a) 
(5).  In  addition,  however,  the  Regional 
Administrator  must  compile  Uie  Infor¬ 
mation,  or  a  sxuninary  of  the  Informa- 
tkm.  which  sujvorts  the  three  deter¬ 
minations  required  by  S  65.8(a)  (3)  (i) : 
(1)  The  State  action  is  found  to  be  de¬ 
fective  In  a  manner  which  makes  It  In¬ 
appropriate  for  Federal  adoption;  (2)  It 
is  found  that  the  federal  order  Is  sub¬ 
stantially  Identical  to  a  proposed  State 
enforcement  plan  with  respect  to-  which 
the  State  has  already  provided  for  pub¬ 
lic  partSclpatloQ  conforming  to  this  part, 
or.  If  the  federal  cnxler  Is  not  substan¬ 
tially  Identical  to  such  State  plan.  It  Is 
found  that  the  federal  order  refiects  pub¬ 
lic  omunents  made  on  the  State  plan; 
and  (3)  if  the  State  did  not  bold  a  hear¬ 
ing  on  the  proposed  compliance  plan.  It 
Is  found  that  the  decision  not  to  bold  a 
hearing  was  proper  In  relation  to  the  re¬ 
quests  for  a  hearing  which  were  sub¬ 
mitted. 

Public  Participatioii 

The  proposed  1 65.4(a)  provides  for 
piriaUc  par^pation  in  each  Federal  en¬ 
forcement  action  subject  to  this  part, 
and  the  proposed  1 65.4(b)  provides 
guidance  for  p^lic  participation  In  each 
State  mforcenent  action  subject  to  this 
part.  Hie  pulrilc  participation  required  Is, 
at  a  minimum,  the  igiportunlty  for  writ¬ 
ten  comment,  and.  at  the  maximum,  the 
holding  of  a  public  hearing  on  the  pro¬ 
posed  order  or  compliance  plan  at  the 
discretion  of  the  hearing  officer. 

Sections  65.4(a)(1)  and  65.4(b)(1) 
delineate  the  scope  of  public  participa¬ 
tion  on  the  Issues  of  a  final  compliance 
date.  Increments  of  progress.  Interim 
control  measures,  and  whether  or  not 
prior  compllsmce  efforts  by  the  soiuoe 
have  been  In  good  faith. 

Initially,  It  Is  Important  to  note  that 
under  this  prcgxised  Part  the  public  win 
never  be  excluded  from  notice  of  an  en¬ 


forcement  action.  Their  written  com¬ 
ments  on  th«  enforcement  action  are  in¬ 
vited  In  all  cases  before  the  effective  date 
of  the  resulting  order  or  compliance  plan, 
except  where  the  action  comes  within  the 
exception  provided  In  IS  65.8(a)  (1)  and 
65.8(b)  (1).  Theso  sections  apply  respec¬ 
tively  to  short-term  orders  or  compliance 
plans  and  Federal  adoption  of  State  en¬ 
forcement  Notice  to  the  public  of  an 
order  or  compliance  plan  as  Issued  is 
always  required,  regardless  of  any  pub¬ 
lic  pcullclpatlon  exceptions  that  may 
ai^ly  to  an  enforcement  action  prior  to 
Its  Issuance. 

The  public  access  to  Information  pro- 
vlskms  of  i  65.6  set  forth  the  require¬ 
ments  and  guidance  applicable  to  en¬ 
forcement  actions.  In  wder  that  the 
public  may  have  access  to  Information 
necessary  for  meaningfiil  public  partici¬ 
pation. 

Although  the  pidiUc  has  In  most  cases 
an  absolute  right  to  comment  In  writing 
before  the  final  order  or  compliance  plan 
is  issued,  the  right  to  a  public  hearing  is 
not  absolute.  Rather,  the  holding  of  a 
public  hearing  as  provided  In  Si  65.4(a) 
(3)  and  65.4(b)  (3)  Is,  within  the  discre- 
tl(»i  of  the  hearing  (^cer,  limited  by  the 
standards  of  significant  public  Interest, 
and  the  pertinency  and  substantiality  of 
information  on  the  enforcement  action 
that  will  be  offered  at  such  a  hearing. 

It  Is  the  AdminlstraU»’’B  belief  that 
although  public  participation  is  Impor¬ 
tant.  a  mandatory  hearing,  or  a  hearing 
upon  request  as  a  matter  of  right.  Is  an 
unnecessary  burden  (m  the  resources 
available  to  both  EPA  and  the  State 
agencies.  This  decision  is  based  on  vari¬ 
ous  factors.  Among  these  are  the  Agen¬ 
cy’s  favorable  experience  with  similar 
hearing  provisions  imder  the  Federal 
Water  Pollution  Control  Act,  and  the 
Agency’s  sometimes  unfavorable  experi¬ 
ence  with  mandatory  hearings  under 
section  110  of  the  Clean  Air  Act.  These 
experiences  have  Indicated  that  there  Is 
often  not  significant  public  interest  In 
compUaxice  plans  for  particular  sources, 
and  that  on  occasion  there  is  no  attend¬ 
ance  at  mandatory  hearings  Involving 
such  sources.  Comments  on  prellmliiary 
drafts  of  this  proposed  part  substantiate 
that  the  standards  lor  holding  a  bearing 
under  the  Federal  Wirter  Pollution  Con- 
tnd  Act  provide  for  maximisation  of  both 
the  <n>portunlty  for  public  participation 
and  the  use  of  manpower  resources 
needed  to  bold  bearings. 

The  procedure  for  Inviting  piAllc  par¬ 
ticipation  Is  simple.  After  preparation  of 
a  proposed  enforcement  order  under 
S  65.5(a),  notice  of  the  opportunity  to 
comment  and  request  a  public  hearing, 
and  of  the  availability  of  the  documents 
supporting  the  proposed  order,  will  be 
given  by  prominent  advertisement  In  the 
air  quality  control  region  In  which  the 
source  Is  located.  This  notice  wlU  specifi¬ 
cally  state  that  Indivldxials  have  fifteen 
days  In  which  to  submit  requests  for  a 
hearing  along  with  a  statement  suppeot- 
Ing  the  need  for  the  hearing.  Including 
their  Interest  In.  and  a  summary  of  In- 
formatl(xi  they  Intend  to  <^ar  at  soeh  a 
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hearing.  In  addition,  this  notice  will  des¬ 
ignate  the  Individual  who,  as  the  hear¬ 
ing  c^lcer,  will  determine  whether  a 
hearing  will  be  bel<L  If  no  hearing  Is 
held,  the  order  maj  be  made  effective 
thirty  days  after  publication  of  the  no¬ 
tice. 

If  the  hearing  officer,  after  receipt  and 
consideration  of  the  requests  for  a  hear¬ 
ing,  determines  that  a  hearing  should  be 
held,  notice  of  the  hearing  will  be  given 
by  prominent  advertisement.  Since  any 
healing  held  pursuant  to  this  proposed 
part  1b  legislative,  rather  than  adjudica¬ 
tory.  the  procedures  for  a  hearing  will  be 
published  with  Uils  notice;  it  will  con¬ 
tain  particular  Information  on  the  hear¬ 
ing  as  set  forth  In  S  6S.4(a)  (3)  (Iv). 
These  procedures  will  reflect  both  the 
purpose  of  the. hearing  as  fact-finding 
and  the  differing  circumstances  in  each 
case.  Thus,  the  hearing  officer  may  speci¬ 
fy  such  procedural  requirements  as  time 
limitations  for  testimony,  submittal  of 
testimony  prior  to  the  hearing,  and  the 
reglstraticm  of  a  wltsiess  prior  to  the 
hearing,  according  to  the  circumstances 
of  the  case.  Since  the  hearing  Is  legisla¬ 
tive.  no  strict  rules  of  evidence  need  be 
followed,  and  the  giving  of  testlmcmy  Is 
limited  only  by  the  restraints  of  effi¬ 
ciency,  relevancy,  and  the  ptupose  of  the 
hearing.  The  hearing  will  not  take  place 
sooner  than  twenty-<me  days  after  pub- 
Ucatlmi  of  the  notice  scheduling  the 
hearing.  An  enforcement  order  on  which 
a  hearing  Is  held  may  net  be  effective 
eigainst  the  source  to  the  conclu¬ 
sion  of  the  hearing.  The  time  period  be¬ 
tween  the  hearing  and  the  effective  date 
Is  luispeclfled.  and  Is  dependent  <m  the 
amoimt  of  modiflcatkm  of  the  proposed 
order.  If  any,  warranted  by  consideration 
of  all  public  comments. 

Within  thirty  dajrs  after  the  effective 
date  of  every  order  Issued  in  accordance 
with  this  proposed  part.  puUic  notice  of 
the  order  will  be  given  by  prominent  ad¬ 
vertisement  In  the  air  quality  control 
region  In  which  the  source  Is  located.  All 
notices,  except  for  specific  requirements 
regarding  actual  notice  to  specified  in¬ 
dividuals  or  agencies,  are  required  to  be 
by  prominent  advertlsMnent.  Prominent 
advertisement  for  Federal  enforcement 
actions  will  be  In  newspapers  In  the  lo¬ 
cality  where  the  source  Is  situated. 
Prominent  advertisement  for  State  en¬ 
forcement  actions  will  be  through  the 
approach  developed  by  the  State  imder 
§  51.4.  This  notice  requirement  Is  Identi¬ 
cal  to  that  required  by  i  51.4  for  hearings 
on  state  Implementation  plan  revisions 
and  compliance  schedulm.  Since  all 
states  have  developed  their  own  ap¬ 
proaches  to  comidylng  with  {  51.4,  this 
method  of  public  notice  Is  considez^  to 
be  the  most  practical  and  most  easily 
Implemented. 

Exceptions 

Short-term  orders  and  compliance 
plans.  The  Administrator  feels  that  It  Is 
appropriate  to  exempt  both  the  State 
and  EPA  from  the  public  participation 
provisions  of  this  part  in  certain  in¬ 
stances  where  a  source  Is  put  under  a 
Pederal  order  or  a  State  ccmipllance  plan 


of  limited  duration.  Any  order  or  com¬ 
pliance  idan  which  sets  final  compliance 
within  90  days  of  its  effective  date,  and 
which  Is  the  first  such  order  or  plan 
Issued  against  a  source,  is  exempted  from 
the  public  participation  requirements 
and  guidance  of  this  proposed  part. 

In  general,  it  can  be  assumed  that  any 
compliance  delay  of  90  days  or  less  is  as 
exp^tious  as  practicable.  Any  informa¬ 
tion  relative  to  the  timing  or  method  of 
final  compliance  which  the  public  could 
bring  to  the  enforcing  agency’s  attention 
can  not  justify  delaying  issuance  of  the 
short-term  order  by  requiring  prior  pub¬ 
lic  participaticm.  However,  under  this 
proposal,  the  public  is  affm-ded  notice  of 
such  orders  under  S  65.4(a)  (6)  and  65.4 
(b) (5) . 

■niis  exemptkm  applies  to  all  orders 
and  compliance  plans,  whether  the 
source  involved  was  subject  to  a  compli¬ 
ance  schedule  adopted  under  Part  52.  or 
a  previous  section  113  order  or  State  en¬ 
forcement  ordN.  Ihe  most  important  ad¬ 
vantage  of  exmptlng  these  short-term 
orders  from  prior  public  participation  Is 
obtaining  control  over  a  source  quickly 
througdi  the  Issuance  of  an  administra¬ 
tive  order  not  subject  to  the  30  day  mlnl- 
miim  public  participation  delay — 45  days, 
with  a  hearing.  (In  actuality  the  delay 
might  be  much  longer.)  Where  a  source 
can  be  ordered  to  comply  within  90  days 
or  less  from  t2ie  order’s  or  the  conmliance 
plan’s  effective  date,  such  delays  are  un¬ 
warranted. 

Ihls  exemption  In  no  way  limits  the 
right  of  a  citizen  to  bring  a  section  304 
action  against  a  source  subject  to  a 
short-term  order  or  plan,  nor  does  it 
limit  section  113  action  by  EPA  against 
a  source  subject  to  a  State  compliance 
plan  exempt^  under  i  65.8(b).  Thus, 
these  avenues  remain  available  f<H'  cor¬ 
rection  of  possible  abuses  of  the  exemp¬ 
tion.  Since  only  one  such  exempted  wder 
or  plan  per  source  will  be  available  to 
EPA  or  the  State.  Uiere  Is  no  possibility 
that  ttie  public  will  be  excluded  from 
participation  for  an  indefinite  amount 
of  time.  It  Is  the  opinion  of  the  Adminis¬ 
trator  that  the  •  advantage  of  prompt 
complianoe  through  an  exempted  short¬ 
term  order  outweighs  any  disadvantage 
of  delay  that  public  participation  in¬ 
volves. 

Federal  adoption  of  State  enforcement. 
In  certain  limited  instances,  EPA  may 
Issue  a  Federal  order  under  this  part 
without  complying  with  the  pubUc  par¬ 
ticipation  requirements  of  I  65.4(a)  or 
the  preparation  requirements  of  §  65.9 
(a)(l>.  (3)  and  (4).  Uils  exception  to 
the  usual  procedures  for  issuing  Fedend 
enforcemrat  orders,  provided  by  1 65.8 
(a)(2).  Is  avaflable  only  where  the  re¬ 
sulting  Federal  order  Is.  in  all  substan¬ 
tial  aspeots.  Identical  to  a  State  ccunpll- 
ance  plan  issued  pursuant  to  the  guid¬ 
ance  of  this  part . 

Where  Federal  action  Is  demed  ap¬ 
propriate,  even  though  a  source  is  already 
subject  to  a  State  compliance  plan,  and 
the  appropriate  Federal  order  Is  not  ma¬ 
terially  different  from  the  State  com¬ 
pliance  plan.  It  Is  the  Administra¬ 
tor's  opinion  that  a  duplication  by 
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EPA  of  the  public  participation  re¬ 
quirements,  and  most  of  the  prepara¬ 
tion  requirements  of  tills  proposed  part 
(which  have  been  complied  with  by  the 
State  agency)  are  imnecessary  and  con¬ 
trary  to  the  public  Interest.  In  such 
cases,  th^  public  has  had  an  opportunity 
to  commkit  and  request  a  hearing  on  a 
proposed  compliance  plan,  and  has  had 
for  its  inspection  the  Informatlmi  which 
would  have  been  required  tmder  |  65.5 
(a)(1).  (3),  and  (4)  If  no  exception  was 
applicable.  Thus,  the  citizen  has  had  an 
opportunity  to  participate  in  the  forma¬ 
tion  of  the  state  compliance  plan  which 
the  Federal  order  adopts,  and.  in  effect, 
has  indirectly  participated  in  the  Federal 
enforcemmt  a^on. 

Although  the  resulting  Federal  order 
to  which  the  exception  in  S  65.8(a)  (2 > 
may  a]n>ly  need  not  be  Identical  to  the 
State  comi^nce  plan  it  adopts,  the  two 
enforcement  actions  must  not  be  mate¬ 
rially  different.  For  example,  major  dif¬ 
ferences  in  source  reporting  requlresnents 
would  not  eliminate  use  of  this  exception 
provision,  primarily,  because  reporting 
Is  not  the  type  of  requireaoent  that  re¬ 
quires  one  specific  solution  to  Insure  at¬ 
tainment  of  substantive  objectives  of  this 
part,  e.g..  that  compliance  be  attained  as 
expeditiously  as  practicable.  Diffwences 
which  would  prohibit  use  of  the  excep¬ 
tion  relate  to  fundamentally  Important 
requirements  such  as  the  timing  of  a  final 
compliance  date.  Even  In  the  latter  case, 
however,  some  minor  discrepancy  would 
be  permissible,  e.g..  a  (me  or  two  week 
difference  to  alleviate  some  administra¬ 
tive  lnc<mveiilence.  It  is  expected  that  ttie 
use  this  exception  will  rarely  Involve 
variations  from  the  major  substantive 
provisions  in  State  complianoe  plans.  TO 
do  so  would  be  to  establl^  conflicting 
Federal  and  State  requirements.  Nor¬ 
mally  a  minor  difference  would  not  war¬ 
rant  imposing  incmulstent  requirements. 

One  expected  use  of  Federal  orders  to 
which  this  exception  will  apply  is  the  in¬ 
stance  where  a  source.  alrMi^  subject  to 
a  State  oomplismoe  plan  Issued  In  accord¬ 
ance  with  the  guidance  of  this  part,  de¬ 
sires  to  be  put  tmder  a  similar  Federal 
order  to  gain  assurance  that  independent 
Federal  action  will  not  be  taken.  Where 
sutdi  circumstance  occurs,  and  the  Re¬ 
gional  Administrator  determines  both 
that  the  compliance  plan  was  Issued  in 
accordance  with  the  guidance  of  this 
part  and  that  it  Is  an  appropriate  subject 
of  Federal  enforcement  action,  the  Fed¬ 
eral  ordm*  comes  within  this  exception. 
The  Administrator  encourages  use  of  the 
federal  ad^tion  mechanism  In  all  appro¬ 
priate  cases,  and  particularly  moourages 
the  use  of  consent  orders  to  expedite  the 
adoption  process.  Through  waiver  of  the 
notice  of  violation  and  opportunity  for  a 
conference  required  by  section  113  of  the 
Act,  a  source  subject  to  a  Federally  ac- 
ceptaUe  State  compliance  plan  may  be 
Issued  a  federal  enforcement  order  which 
adopts  the  State  plan  with  minimiim 
delay.  Other  appropriate  circumstances 
for  the  adoption  of  State  enforc^ent 
Include  cases  In  which  the  resources 
available  to  the  State  agency  should  be 
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atigmented  by  the  use  of  Federal  re¬ 
sources  for  effective  monitoring  and  as¬ 
surance  of  compliance,  and  cases  in 
which  EPA  believes  minor  requirements 
of  an  enforcement  compliance  schedule, 
such  as  reporting  requirements,  should 
be  different  from  those  provided  in  the 
State  compliance  plan.  In  addition,  it 
may  be  appropriate  for  EPA  to  adopt 
State  enforcement  where  the  remedi^ 
lor  violation  of  the  State  compliance 
plan  are  not  as  strict  or  expeditious  as 
those  available  for  violation  of  a  Federal 
order,  and  the  Regional  Administrator 
feels  that  the  availability  of  such  reme¬ 
dies  is  necessary  to  insure  compliance. 

Although  a  Federal  order  comes  within 
the  exception  of  f  65.8(a)  (2),  the  Re¬ 
gional  Administrator  must  still  make 
available  to  the  public  a  summary  of  the 
^formation  under  i  65.5(a)  (2)  support¬ 
ing  the  substantive  appropriateness  of 
the  order  as  required  by  S  65.3(a)  (1)- 
O) ,  give  public  notice  of  the  order  as  is- 
soed  within  30  di^  of  its  effective  date, 
and  make  pobhely  available  informatloB 
whieh  snpixuts  the  determination  that 
the  adopted  compliance  plan  complied 
sabst  antially  with  Part  65  guidance,  and 
that  the  Federal  order  is  both  appro¬ 
priate  and  not  materially  dllBerent  from 
the  State  compliance  plan. 

Federal  use  at  State  pubtte  partieipa- 
tkm.  XTnder  I  66.t<a)  O)  of  this  propoeed 
part,  EPA  is  exempted  from  the  pabUc 
partlcipaticra  requtreihents  of  S  66.4(a) 
a)-<4)  when  porsning  the  issuance  of 
an  Independent  Federal  enforcement 
order  under  section  113  against  a  source 
already  subject  to  a  state  enforcement 
aetion,  provided  that  certain  affirmative 
determinations  designed  to  protect  the 
public  interest  are  made  by  the  Regional 
Administrator.  All  other  public  notice  re¬ 
quirements  and  the  preparation  requlre- 
nsents  of  i  65.5(a)  (2)-(4)  remain  up~ 
pUeable  to  the  Federal  enforcement  ac¬ 
tion  and  its  development. 

In  order  to  comply  with  the  require¬ 
ments  of  i6SA(a)(3)  and  thereby  ex¬ 
empt  the  Federal  enforcement  action 
Iroin  pabbe  participation,  the  Regional 
Administrator  must  make  several  deter- 
mtaiations.  First,  he  should  find  that  the 
Slate  enforeemmt  actfam  is  for  some  rea¬ 
son  defective  making  federal  adoption  of 
State  plan  under  f  6S.8(a)  (2)  inap¬ 
propriate.  Secemd.  he  should  find  that 
the  State  has  provided  for  public  partlc- 
biatlon  consistent  with  the  guidance  of 
I  65.4(b>  cm  either:  (1)  A  proposed  com- 
pBanoe  idan  which  to  substantially  iden¬ 
tical  to  the  Federal  order  which  EPA 
wfU  tosne,  or  (2)  a  proposed  compllanee 
plan  not  substantially  Identical  to  the 
Federal  order,  but  in  which  differenoes 
aK  Justtfled  by  public  comment  made  on 
the  propoaed  Slate  plan.  And  third,  be 
should  find  that  if  the  State  exercised  its 
dtoorelion  under  I  65.4(b)  (S) ,  deciding 
not  to  bold  a  pifffflc  bearbig.  that  such 
determination  to  suKwrted  by  a  review 
of  the  requests  for  such  a  hearing. 

This  exon>tion  from  the  put^  par¬ 
ticipation  requirements  i  65.4(a)  (D- 
(3)  eUmlnatee  repetitive  pubbe  airing  of 
tosues  already  brought  to  the  attention  of 


the  Agency,  the  source,  and  the  public. 
Where  the  issues  involved  in  the  Fed¬ 
eral  order  are  substantially  the  same  as 
those  involved  in  the  State  compliance 
Idan.  or  the  Federal  order  Justifiably  re¬ 
flects  public  comment  on  the  State’s  pro¬ 
posed  compliance  plan,  the  expenditure 
of  resources  involved  in  a  second  roimd 
of  public  participation  is  essentially  du¬ 
plicative  and  therefore  would  be  im- 
productive. 

After  the  determinations  enumerated 
in  i  65.8(a)  (3)  (1).  as  explained  above, 
are  made,  a  Federal  order  to  which  this 
exception  applies  may  be  issued  effective 
Immediately  upon  issuance.  Notice  of  the 
order  will  be  given  pursuant  to  §  65.4(a) 
(5) .  and  all  preparation  documents  com¬ 
piled  pursuant  to  §  65.5(a)  (2)-(4),  as 
well  as  supporting  information  on  the 
determinations  required  by  8  65.8(a)  (3) 
(i) ,  must  be  available  to  the  public. 

Good  Faith  as  ah  Issue 

The  AdminMrator  considers  it  appro¬ 
priate  and  important  to  raise  in  the  con¬ 
text  of  public  participation  the  issue  of 
whether  prior  compliance  efforts  by  a 
source  receiving  an  order  or  plan  under 
this  part  have  been  in  good  faith.  As  a 
purely  legal  nmtter  be  is  required  by  sec¬ 
tion  113(a)  (4)  of  the  act  to  consider  such 

orts  when  fmmulatlng  a  compliance 
schedule  In  smy  enforc^nent  order — 
whether  such  order  will  expire  prior  to  or 
after  an  attainment  date.  Moreover,  It  is 
the  Administrator's  determination  that 
Congress  expressed  in  section  110(f)  of 
the  act  its  clear  intent  that  good  faith 
be  an  important  consideration  in  any 
postponement  of  a  statutory  deadline  for 
an  individual  air  pollution  source. 

The  Administrator  recognizes  that 
there  to  some  likelihood  that  many 
sources  will  not  have  compiled  with  the 
applicable  Mission  limitations  by  the 
statutory  deadlines  for  Justifiable  cause. 
However,  be  also  recognizes  that  non- 
comidlance  may  also  have  resulted  from 
a  of  effort,  or.  In  some  cases,  a  de¬ 
cision  not  to  comply.  In  such  cases,  he 
conysiderB  it  the  Agency's  responsibility  to 
the  public,  and  to  those  similar  sources 
who  have  In  go(xl  faith  invested  substan¬ 
tial  resources  in  legitimate  compliance 
efforts,  to  redress  the  wrong. 

To  this  end,  the  Administrator  encour¬ 
ages  the  piibllc  or  any  other  interested 
person  to  comment  during  the  public  par- 
tlcliMitioQ  stage  of  a  State  or  Fecleral 
enforcement  aetion  on  whether  a  source’s 
pricH  compliazKe  efforts  were  in  good 
faith.  Although  no  formal  finding  con¬ 
cerning  the  tosug  to  required,  where  a 
persuasive  case  to  made,  it  to  expected 
that  the  enforcement  agency  involved 
will  pursue  whatever  punitive  sanctions 
may  be  available.  It  to  not  expected,  how¬ 
ever,  that  a  source  will  be  penalized  by 
requli4ng  compliance  by  some  earlier 
date,  skice  the  timetable  in  each  case  to 
intended  to  reflect  the  earliest  appro¬ 
priate  date. 

These  regulations  are  intended  to 
apply  to  any  enforeement  action  that  to 
not  yet  effective  against  a  source  on  the 
date  that  the  final  version  becomes  ei- 
fecUve.  Interested  persons  may  partici¬ 


pate  in  this  rule  making  by  submitting 
written  comments  (in  triplicate)  to  Rich¬ 
ard  D.  Wilson.  Division  of  Stationary 
Source  Enforc^ent,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  D.C.  20460.  All  relevant 
comments  received  not  later  than  May  2, 
1975,  will  be  considered.  Receipt  of  com¬ 
ments  will  be  acknowledged.  Comments 
received  will  be  available  to  the  public 
at  the  Office  of  Public  Affairs,  401  M 
Street  SW.,  Washington,  D.C.  20460. 

This  notice  of  proposed  rule  making  Is 
Issued  under  the  authority  of  sections 
113  and  301  of  tlie  Clean  Air  Act,  as 
amended  (42  U.S,C.  1857c-8  and  1857g>. 

Dated:  March  26,  1975. 

Russell  E.  Traih, 
Administrator. 

It  is  proposed  to  ameztd  Chapter  I,  of 
’Title  40,  CX>de  of  Federal  Regulations,  by 
adding  Part  65  eus  follows: 

PART  fiS— ENFORCEMENT  AUTHORITY 

Seo. 

es.l  Intent. 

S&.2  DsAnltlons. 

65.8  Enforcement  deadUlnes  for  cempUance. 
05j4  Public  publication. 

06.6  Preparation  of  enforcement  action. 

66.6  Public  aooeae  to  Information. 

66.7  Effaettee  date  for  enforcement  order 

or  oompllaaoe  plan. 

66.8  Exceptiona. 

65.9  Faderal  review  of  State  enforcement 

action. 

65  10  Savings  provisions. 

AuraoBirr:  Secs.  113  and  801  of  the  Clean 
Air  Act,  as  amended  (43  UJ3.C.  18670-8  and 
1857g). 

§  65.1  Iment, 

(a)  No  requirement  under  this  part  Is 
Intended  to  restrict  enforcement  author¬ 
ity  except  as  specifically  provided  herein. 

(b)  Any  recrement  applicable  to  a 
State  under  this  part  to  Intended  to  be 
guidazice  only  and  not  to  be  enforceable 
as  such.  There  to  no  obligation  that  the 
State  observe  such  guidance;  however.  If 
the  State  fails  to  do  so,  the  Administra¬ 
tor  may  consider  that  failure  when  deter¬ 
mining  whether  or  not  to  enforce  Inde¬ 
pendently  against  a  source  that  may  have 
been  the  subject  of  a  State  enforcement 
action. 

(c)  Although  the  regulations  under 
this  part  provide  an  oi^xirtanlty  for  pub¬ 
lic  comment  and  a  hearing  on  the  issue 
of  whether  prior  compliance  efforts  by 
certain  sources  have  been  In  good  faith, 
there  to  no  requirement  or  guidance  that 
a  finding  relating  to  that  Issue  be  made. 
While  a  new  time  for  compliance  may  be 
required.  If  evidence  tends  to  Indicate 
Uiat  a  source  has  not  exercised  good 
faith.  It  to  expected  Uiat  the  enforcing 
agency  wfU  give  careful  cimslderatlon  to 
pursuhig  In  a  concurrent  action  what¬ 
ever  punitive  sanctions  may  be  available. 

(d)  It  to  Intended  that  the  require¬ 
ments  and  guidance  of  this  part  apply 
only  to  an  ^orcement  action  which  re¬ 
quires  that  a  source  comply  with  an 
emission  limitation  ot  an  tmplementa- 
tton  plan  after  the  appUeable  attain¬ 
ment  date  In  that  plan.  This  Part  does 
not  apply  to  an  enfoincment  action  that 


FtaCSAl  tWUTHI,  VOL  40,  NO.  64 — ^WEDNESOAY,  APtU  2,  1975 


PIOPOSEO  RULES 


14881 


requires  oompllance  with  a  r^rting  or 
a  oertlfloatlon  requlrraient.  an  Interim 
control  measure,  an  Increment  of  prog¬ 
ress.  or  any  other  requirement  that  win 
not  affect  the  final  date  by  which  the 
source  must  be  in  comfdlance  with  an 
emission  limitation. 

S  6S.S  DefinitioiM. 

Except  as  otherwise  defined  herein, 
terms  used  In  this  part  shaU  have  the 
meaning  given  them  In  tiie  Act,  Part  51. 
or  Part  52. 

(a)  **Compliance  plan**  shaU  mean  a 
plan  for  compliance  issued  by  a  State  as 
a  consequence  of  an  enforcement  action. 

(b)  ‘^Emission  limitation."  for  pur¬ 
poses  of  this  part  only,  diaU  mean  any 
requirement  approved  as  a  part  of  the 
control  strategy  of  an  implementation 
plan  for  the  purpose  of  establishing  a 
permanent  limit  on  the  amount  of  pol¬ 
lutants  that  may  be  emitted  Into  the 
ambient  air  by  a  pollution  source. 

(c)  "Enforcement  action”  shall  mean 
enforcement  action  brought  by  either 
the  State  or  the  Administrator.  If 
brought  by  the  Administrator,  "en¬ 
forcement  action”  shall  mean  any  ac¬ 
tion  brought  against  a  source  pursuant 
to  section  113(a)  of  the  Act  resulting 
In  an  enforcement  order.  If  brought  by 
a  State,  "enforcement  cuitlon”  shall 
mean  any  action  against  a  source  re¬ 
sulting  In  a  compliance  plan  for  that 
source  to  comply  with  an  emission  limi¬ 
tation  of  an  applicable  implementation 
plan,  provided  that  such  action  Is  Ini¬ 
tiated  by  the  State  against  a  source 
found  by  the  State  to  be  in  violation  of 
an  existing  requirement  under  the  im¬ 
plementation  plan. 

(d)  "Enforcement  order"  shall  mean 
an  order  to  comply  with  a  requirement  of 
an  applicable  plan  Issued  xmder  author¬ 
ity  of  section  113(a)  (4),  and  shall  In¬ 
clude  an  amendment  to  or  modification 
of  an  existing  enforcement  order. 

(e)  “State”  shall  mean  any  agency  or 
person  authorized  under  State  law  to 
take  the  actions  described  In  S  65.3  et 
seq. 

S  65.3  Enforrenient  deadlines  for  rotn- 
plinnce. 

(a)  Federal  requirements.  Any  Fed¬ 
eral  enforcement  action  that  requires  a 
person  to  comply  with  an  emission  limi¬ 
tation  of  an  Implementation  plan  after 
the  applicable  attainment  date  under 
that  plan  shall  conform  with  the  re¬ 
quirements  of  this  paragraph. 

(1)  The  enforcement  a^lon  shall  re¬ 
quire  final  compliance  as  expeditiously 
as  practicable  with  any  requirement  of  a 
plsin  necessary  for  the  attainment  or 
maintenance  of  a  primary  standard;  or, 
the  enforcement  action  shall  require  fi¬ 
nal  compliance  within  the  shortest  rea¬ 
sonable  time  with  any  requirement  of  a 
plan  not  necessary  for  the  attainment 
or  maintenance  of  a  primary  standard. 

(2)  The  enforcement  action  shall  re¬ 
sult  In  a  timetable  for  compliance 
which  contains  appropriate  Increments 
of  progress  with  specific  deadlines  for 
achieving  such  Increments.  Such  Incre¬ 


ments  Shan  conform  to  those  required 
under  §  51. 15(c)  of  this  chapter. 

(3)  The  enforcement  action  shall  re- 
qtiire  the  source  to  mpply  reasonable  In¬ 
terim  measures  to  reduce  emissions  and 
protect  against  pollution  concentra¬ 
tions  In  excess  of  those  specified  by  a 
primary  standard.  In  satisfaction  of  this 
requirement  It  shall  be  sufficient  to  re¬ 
quire  (1)  that  the  source  submit  within 
the  shortest  reasonable  time  an  Interim 
control  plan  which  may  be  approved, 
modified,  or  disapproved  and  replaced 
with  a  substitute  plan  by  the  Regional 
Administrator,  and  (11)  that  upon  such 
action  the  plan  will  become  enforce¬ 
able  as  a  part  of  the  order. 

(4)  The  Regional  Administrator  shall 
have  taken  such  enforcement  action  in 
accordance  with  the  requirements  of 
Si  65.4,  65.5  and  65.6  of  this  part. 

(b)  State  guidance.  Any  State  en- 
forc^ent  action  that  requires  a  person 
to  comply  with  an  emission  limitation 
of  -an  implementation  plan  after  the 
appUcaUe  attainment  date  under  ttiat 
plan  should  conform  with  provisions  of 
this  paragraph 

(1)  The  enforcement  action  should  re¬ 
quire  finsd  compliance  as  expeditiously 
as  practicable  with  any  requirement  of 
a  plan  necessary  for  the  attainment  or 
maintenance  of  a  primary  standard:  or. 
the  enforcement  action  should  require 
final  compliance  within  the  shortest 
reasonable  time  with  any  requirement 
of  a  idaa  not  necessary  for  the  attain¬ 
ment  or  mcdntenance  of  a  primary 
standard. 

(2)  The  enforcement  action  should 
result  In  a  timetable  for  compliance 
which  contains  appropriate  Increments 
of  progress  with  specific  deadlines  for 
achieving  such  Increments.  Such  Incre¬ 
ments  should  conform  to  those  required 
imder  !  51.15(c)  of  this  chapter. 

( 3 )  The  enforcement  action  should  re¬ 
quire  the  source  to  apply  reasonable  in¬ 
terim  measures  to  reduce  emissions  and 
protect  against  pollution  concentrations 
in  excess  of  those  specified  by  a  primary 
standard.  In  satisfaction  of  this  provi- 
sicm  it  will  be  sufficient  to  require  (U  that 
the  source  submit  within  the  shortest 
reasonable  time  an  Interim  control  plan 
which  may  be  approved,  modified,  or 
disapproved  and  replaced  with  a  sub¬ 
stitute  plan  by  the  State,  and  (11)  that 
upon  such  action  the  plan  will  become 
enforceable  as  a  part  of  the  enforcement 
action. 

(4)  The  State  should  have  taken  such 
enforcement  action  In  accordance  with 
the  requirements  of  SS  65.4, 65.5  and  65.6. 

§  65.4  Public  participation. 

(a)  Federal  requirements.  (1)  Except 
as  provided  in  8  65.8(a),  the  Regional 
Administrator  shall,  subsequent  to  any 
conference  offered  imder  section  113  of 
the  Act  but  prior  to  the  effective  date  of 
an  enforcement  order,  provide  the  public 
an  opportunity  for  comment  and  offer 
the  pubUc  an  opportunity  for  a  hearing 
on  the  following  aspects  of  any  enforce¬ 
ment  order  subject  to  this  part: 

(1)  A  proposed  date  for  final  com¬ 
pliance. 


(11)  Proposed  Increments  of  progress, 
'  (111)  Proposed  Interim  control  meas¬ 
ures,  and 

(iv)  Whether  or  not  prior  compliance 
efforts  by  the  source  have  been  In  good 
faith. 

(2)  Notice  of  opportunity  to  comment 
and  request  a  hearing.  (1)  Notice  (rf  such 
opportunity  shall  be  by  prominent  ad¬ 
vertisement  in  the  air  quality  control 
region  in  which  the  source  is  located. 
Actual  notice  shall  be  given  to  the  State 
and  local  air  pollution  control  agency  in¬ 
volved.  In  the  case  of  an  interstate  re¬ 
gion  actual  notice  shall  be  given  to  the 
State  and  local  air  p<^uti(m  control 
agencies  of  each  State  included  within 
the  region. 

(11)  Such  notice  shall  contain,  at  a 
minimum.  (A)  notice  of  the  m>Portunity 
as  described  in  paragraph  (a)  (1)  above, 
(B)  the  time  limits  for  requesting  a  pub¬ 
lic  hearing  or  making  comments  as  de¬ 
scribed  In  paragrtmhs  (a)  (3)  and  (4) 
below,  (C)  a  statement  that  any  person 
requesting  a  public  hearing  shall  include 
with  his  request  a  statement  supporting 
the  need  for  such  a  hearing,  which  In¬ 
cludes  an  Indication  of  his  Interest  and  a 
brief  summary  of  the  Information  he  In¬ 
tends  to  offer  at  such  hearing,  and  (D) 
the  availability  of  the  documents  de¬ 
scribed  In  8  65.6(a) . 

(3)  Public  hearing.  (1)  At  least  fif¬ 
teen  days  following  publication  of  the 
notice  described  In  pari^aph  (a)  (2) 
of  this  section  shaU  be  allowed  for  re¬ 
ceipt  of  a  request  for  a  public  hearing. 

(U)  A  pubUc  hearing  shaU  be  held  if 
the  hearing  officer  finds  that  there  is 
significant  public  Interest  In  such  a  hear¬ 
ing  or  If  there  Is  pertinent  and  substan¬ 
tial  Information  to  be  offered  on  tlie 
Issues  listed  In  paragraph  (a)  (1)  cff  this 
section. 

(ill)  If  a  public  hearing  Is  to  be  held, 
the  hearing  shaU  be  scheduled  no  sooner 
than  twenty-one  dasrs  foUowing  the  no¬ 
tice  described  In  paragraph  (a)(3)(lv) 
of  this  section. 

(Iv)  Notice  of  a  cmbllc  hearing  shaU 
be  given  the  pubUc  and  the  State  and 
local  agencies  In  the  same  manner  as  re¬ 
quired  by  paragraph  (a)  (2)  (1)  of  this 
section.  Such  notice  shaU  contain,  at  a 
minimum,  the  date,  time,  and  place  and 
subject  of  such  hearing,  as  weU  as  a  brief 
description  of  how  the  hearing  wlU  be 
conducted. 

(v)  A  hearing  held  pursuant  to  this 
subparagraph  shaU  be  legislative,  not 
adjudicatory. 

(4)  Due  consideration  shaU  be  given 
to  all  relevant  pubUc  comment,  whether 
submitted  as  a  comment  or  adduced  at  a 
hearing,  and  where  appropriate  the  en¬ 
forcement  order  under  consideration 
shaU  be  modified  in  view  of  such 
comments. 

(5)  Within  thirty  days  after  the  effec¬ 
tive  date  of  a  Federal  enforcement  order 
Issued  In  accordance  with  this  part,  the 
Regional  Administrator  shaU  give  pub¬ 
Uc  notice  of  such  action  by  prominent 
advertisement  in  the  air  quality  control 
region  In  which  the  source  Is  located. 
This  notice  shaU  Include  the  source 
name,  location,  the  appUcable  regula¬ 
tion,  and  a  date  for  final  compliance. 
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(b)  State  ffvidance,  (1)  Except  as 
proTjided  In  f  85.8(b) .  the  State  should, 
prior  to  the  effectlTe  date  of  a  compli¬ 
ance  plan,  provide  the  public  an  oppor¬ 
tunity  for  comment  and  offer  the  public 
an  opportunity  for  a  bearing  cm  the  fol- 
lowli^  aspects  of  any  compliance  plan 
subject  to  this  part: 

(D  A  propo^  date  for  final  compli¬ 
ance. 

CH)  Proposed  Increments  of  progress, 

(ill)  Proposed  Interim  control  meas¬ 
ures.  and 

(Iv)  Whether  or  not  prior  compliance 
efforts  by  the  source  have  been  in  good 
faith. 

(2)  Notice  of  ojyportunity  to  comment 
and  request  a  hearing.  (1)  Notice  of  such 
opportunity  should  be  by  prominent  ad¬ 
vertisement  In  the  air  quality  control  re¬ 
gion  In  which  the  source  Is  located.  At 
the  same  time,  actual  notice  should  be 
given  the  Regional  Administrator  by  cer- 
tiSed  mall.  In  the  case  of  an  interstate 
region  actual  notice  should  also  be  given 
to  file  State  Inchided  within  the  region. 

(11)  Such  notice  should  contain  at  a 
minimum: 

(A)  Notice  of  the  opportunity  as  de¬ 
scribed  In  paragraph  (b)  (1)  of  this 
section,  and 

(B)  The  time  limits  for  requesting  a 
piiblle  hearing  or  making  comments  as 
described  In  paragraphs  (b)  (3)  and  (4) 
of  this  section, 

<0  A  statement  that  any  person  re- 
questteg  a  pubhc  hearing  should  Include 
with  bis  request  a  statement  supporting 
{be  need  for  such  a  hearing,  which  In- 
flSndes  am  indication  of  his  Interest  aaad  a 
brief  suBunary  of  the  baformatlon  be  in¬ 
tends  to  offer  at  such  hearing,  and 

(XK  The  availability  of  the  documents 
deacrfised  In  i  65.6(b) . 

(3)  Public  hearing.  (1)  At  least  fifteen 
days  following  publication  of  the  notice 
described  in  paragraph  (b)  (2)  of  this 
section  ^ould  be  allowed  for  receipt  of  a 
reqxiest  for  a  public  hearing. 

(11)  A  public  hearing  should  be  held 
If  the  hearing  ofiOcer  finds  that  there  Is 
a  significant  public  Interest  in  sxich  a 
hearing  or  if  there  is  pertinent  and  sub¬ 
stantial  Information  to  be  offered  on  the 
Issues  listed  In  paragraph  (b)  (1)  of  this 
section, 

(ilD  If  a  public  hearing  is  to  be  h^, 
the  hearing  should  be  scheduled  no 
so<mer  than  twenty-one  days  following 
the  notice  described  in  paragra];^  (b)  (3) 
(iv>  of  this  section. 

(Iv)  Notice  of  public  hearing  should 
be  given  the  public,  the  Regional  Admin¬ 
istrator.  and  local  agencies  in  the  same 
manner  as  required  by  paragraph  (b) 

(2)  (1)  above.  Such  notice  should  con¬ 
tain,  at  a  minimum,  the  date,  time,  place 
and  subject  of  such  hearing  as  well  as  a 
brief  description  of  how  the  hearing  will 
be  cmiduct^ 

(v)  A  hearing  held  pursuant  to  this 
subparagraph  may  be  legislative,  rather 
than  adjudicatory. 

(4)  Within  thirty  days  after  the  ef¬ 
fective  date  of  a  State  compliance  plan, 
the  state  should  give  public  notice  of  such 
action  by  prominent  advertisement  in 


the  atr  quality  control  regloB  In  which 
the  source  is  located.  This  notice  should 
Include  the  soiuce  name,  location,  the 
applicable  r^eulation,  and  a  date  for  final 
compliance.  A  copy  of  the  compliance 
plan  In  its  final  form,  should  be  provided 
the  Regional  Administrator  by  certified 
mail  immediately  following  its  effective 
date. 

§  65.5  Preparation  of  enfurt'emenl  ar- 

tkm. 

(a)  Federal  requirements.  Except  as 
provided  in  S  65.8(a),  prior  to  the  notice 
required  by  9  65.4(a)  (2)  of  fills  chapter 
the  Regional  Administrator  shall: 

(1)  Develop  a  proposed  enforcement 
order  which,  in  the  Regional  Adminis¬ 
trator’s  determination,  satisfies  the  re¬ 
quirements  of  9  65.3(a)  (l)-(3),  after 
^ving  full  consideration  to  the  best  in¬ 
formation  available,  including  but  not 
limited  to  such  information  as  may  have 
been  provided  by  the  source  prior  to  or 
at  a  conference  held  pursuant  to  section 
113(a)  (4)  of  the  Act;  and 

(2)  Assemble  Into  a  single  report  all 
information,  or  a  summary  of  that  infor¬ 
mation.  supporting  the  determination 
made  in  pcu’agraph  (a)  (1)  above;  and 

(3)  Compile  a  general  description  of 
available  control  equipment  or  other 
control  measures  that  could  be  used  to 
attain  compliance  within  the  ]Nx>poeed 
ftMi  compliance  time  period;  and 

(4)  Co^ile  a  description  of  possible 
interta  oonlrol  techniques  (if  such  te<h- 
nlquM  are  not  described  in  the  order) . 

<b)  State  giManee.  Except  as  provided 
in  i  05.8(b) ,  prior  to  the  notice  re- 
quixed  by  9  65.4  fb)  (2)  of  this  chapter, 
the  State  riiouid: 

U)  Develop  a  proposed  compliance 
plan,  whl^  in  State's  determina¬ 
tion,  satisfies  the  requtrements  of  9  65.3 
(b)(l)-(3),  after  gl^g  full  considera¬ 
tion  to  the  best  Information  available, 
including  but  not  limited  to  such  infor¬ 
mation  as  may  have  been  provided  by 
the  source  prior  to  public  notice  under 
9  65.4(b)(2);  and 

(2)  Assemble  into  a  single  report  all 
information,  or  a  summary  of  that  infor¬ 
mation.  supporting  the  determlnaticm 
made  in  paragraph  (b)(1)  of  this  sec¬ 
tion;  and 

(3)  Compile  a  general  description  of 
avmlable  control  equipment  or  other 
ccmtrol  measures  that  could  be  used  to 
attain  -compliance  within  the  proixwed 
final  compliance  time  period;  and 

<4)  Compile  a  general  description  of 
possible  interim  control  techniques  (if 
such  techniques  are  not  described  in  the 
order). 

§  65.6  Public  access  to  informatiun. 

(a)  Federal  requirements.  (1)  The  pro¬ 
posed  enforcement  order  and  the  infor¬ 
mation  required  by  9  65.5(a)  (l)-(4)  shall 
be  made  available  to  the  public  at  a  place 
with  reastmable  public  access  and  at 
reasonst^  times,  beginning  whra  notice 
of  the  opportunity  for  comment  and  a 
hearing  under  1 65.4(a)  (2)  is  published, 
and  thereafter. 


(2)  The  Regional  Administrator  shall 
also  provide  reasonable  public  acaess  at 
reasonable  times  to— 

(1)  The  final  enforcement  order,  in¬ 
cluding  requirements  incorporated 
within  the  order  at  a  later  time,  and 

(ii)  Any  written  comments,  and 

(ill)  The  record  of  the  public  hear¬ 
ing,  if  one  has  been  held. 

(b)  State  guidance.  (1)  The  pro¬ 
posed  compliance  plan  and  the  infor¬ 
mation  as  provided  for  by  9  65.5(b)  (D- 

(4)  sho\ild  be  made  available  to  the 
public  at  a  place  with  reasonable  pub¬ 
lic  access  and  at  reasonable  times,  be¬ 
ginning  whai  notice  of  the  oi^rtunity 
for  comment  and  a  hearing  under  9  66.4 
(b)  (2)  is  published,  and  thereafter. 

(2)  The  State  riiould  also  provide  rea- 
sonaUe  public  access  at  reasonable 
times  to — 

(1)  The  final  conusance  plan,  in¬ 
cluding  requirements  incorporated  with¬ 
in  the  i^an  at  a  later  time,  and 

(11)  Any  written  comments,  and 

(hi)  The  record  of  the  public  hear¬ 
ing.  if  one  has  been  held. 

§  65.7  Effective  date  for  enfom'mciit 
order  or  eompliance  plan. 

(a)  Federal  enforcement  order.  Except 
as  provided  by  9  6&.8(a) .  the  enforcement 
order  shall  be  effective  against  the 
source  bo  sooner  than  thirty  days 
after  the  pubUcation  of  notiee  under 
9  65.4(a^  (E)  of  this  chapter,  but  ifiiall 
be  made  effective  against  the  source 
prior  to  aag  pxfttlic  hearing. 

ib)  State  oorntplianee  plan.  Except  as 
provided  by  t66A(b),  fiie  oompUance 
plan  ffKHrid  be  effective  against  the 
soi»ee  no  sooner  than  tbirte  das^  alter 
the  pubUeation  of  notice  under  9  65.4 
(b)  (2)  of  this  chapter,  but  should  not 
be  made  effective  against  the  source  prior 
to  any  public  hearing. 

§  65.8  Exc^nionit. 

(a)  Federal  exceptions — (1)  Short 
term  enforcement  orders,  (i)  If  an  en¬ 
forcement  order  under  this  part  will 
require  final  compliance  no  later  than 
ninety  days  following  the  date  it  is 
Issued  against  a  soiure,  the  order  may 
be  msKie  effective  against  the  source 
without  prior  public  participatim:i,  and 
without  observing  the  preparation  re¬ 
quirements  of  9  655. 

(11)  Within  thirty  days  following  the 
issuaiice  of  a  tiK>rt  term  order  pursuant 
to  this  subparagrai^  the  Regional  Ad¬ 
ministrator  shall  provide  the  public 
notice  of  such  order  as  required  under 
9  65.4(a)  (5). 

(ill)  An  exception  under  this  subpara¬ 
graph  shall  be  allowed  only  once  for 
each  source. 

(2)  Federal  adoption  of  State  en¬ 
forcement.  (1)  If  the  Regional  Adminis¬ 
trator  determines  that  a  State  enforce¬ 
ment  action  complies  substantially* with 
the  guidance  und«*  this  part,  but  that  a 
Federal  enforcement  action  is  neverthe¬ 
less  appropriate,  he  may  forego  the 
public  participation  requirements  under 
9  65.4(a)(1)  through  (4)  and  the  prep¬ 
aration  requirements  under  9  65  5(ai  (1 ) , 
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(3)  and  (4)  when  bringing  an  enforce- 
niMit  action  against  the  same  source, 
provided  that  the  resulting  order  Is  not 
materially  different  from  the  compliance 
plan  required  by  the  State.  Such  deter¬ 
mination  shall  be  made  only  after  re¬ 
view  of  all  actions  taken  In  accordance 
aith  the  guidance  under  this  part,  in¬ 
cluding  review  of  a  record  of  any  hear¬ 
ing  held  pursuant  to  65.4(b)  (3) . 

(11)  The  regional  Administrator  shall 
give  public  notice  in  the  manner  pre¬ 
scribed  by  S  65.4Ca)  (5)  of  any  enforce¬ 
ment  order  for  which  the  exception  pro¬ 
vided  in  this  sutgiaragrsqjh  is  applicable. 

(ill)  Whenever  an  exception  under 
this  sulHTaragraph  Is  api^lcable,  Infor- 
matl(Hi  normally  required  to  be  available 
to  the  pul^c  under  9  65.6(a)  need  not 
include  the  descriptions  required  by 
9  6S.5(a)(l),  (3)  and  (4).  However,  in 
addition  to  the  materials  required  by 
9  65.5(a)(2),  Information  must  be  made 
available  that  supports  the  detemalna- 
tlon  made  in  paragraj^  (a)  (2)  (i)  of 
this  section. 

(Iv)  Enforcement  orders  Issued  pur¬ 
suant  to  this  subparagraph  may  be  ef¬ 
fective  Immediately  upon  Issuance. 

(v)  Ihformatlmi  prepared  piirsuant  to 
paragraph  (a)  (2)  (ill)  of  this  sectl<m 
shall  be  made  available  to  the  public  at 
the  same  time  that  public  notice  of  the 
enforcement  order  is  given  under 
9  65.4(a)(5). 

(3)  Federal  use  of  State  public  partic¬ 
ipation  requirements.  (1)  If  the  R^onal 
Administrator  determines  that  a  State 
enforcement  action  is  for  some  reascn 
defective,  so  that  federal  adoption  under 

(a)(2)  of  this  section  is  lnaiH>roprlate, 
he  may.  In  ad(H>ting  a  Federal  enforce¬ 
ment  oMer,  forego  the  puldlc  partlolpa- 
tlon  requirements  under  9  65.4  (a)(1)- 

(4)  provided  that  — 

(A)  He  finds,  after  reviewing  the  in¬ 
formation  made  availaUe  by  the  State 
pursuant  to  I  6S.6(b)  that  the  State  hae 


already  provided  for  public  partlclpa- 
tl(Ki  in  a  manner  consistent  with  the 
guidance  under  9  65.4(b) — 

(1)  On  tile  compliance  plan  In  ques¬ 
tion  and  that  It  is  substantially  Identical 
to  the  federal  enforc«nent  order,  or 

(2)  On  the  compliance  plan  in  ques¬ 
tion  and  that,  If  not  substantially  Identi¬ 
cal  to  the  federal  oiforcement  order, 
any  diff^^nces  reflected  in  terms  of  the 
federal  order  are  justified  in  view  of 
public  comment  on  the  State  compliance 
plan,  and 

(B)  If  no  hearing  was  held  by  the 
State,  he  finds,  after  considering  re¬ 
quests,  if  any,  made  to  the  State  for  such 
a  hearing,  that  the  State  has  acted  in 
accordance  with  the  guidance  under 
9  65.4  (b)  (3)  (U), 

(11)  Whenever  an  exceptl(»  under 
this  subparagraph  Is  applicable,  prior 
to  the  effective  date  of  the  order  the 
Reglcmal  Administrator  shall  assemble 
into  a  single  report  all  Informatton,  or  a 
summary  of  that  inforinatimi,  support¬ 
ing  the  findings  made  In  paragraph 
(a)  (3)  (i)  of  this  sectlrm. 

(ill)  The  preparation  requirements 
under  9  66.5(a)  remain  ai^cable,  ex- 
c^  that  it  Is  not  required  that  a  ihx>- 
posed  order  be  developed.  The  required 
preparation  must  be  accomplished  prior 
to  puUlc  notice  under  9  65.4(a)  (5) . 

(iv)  Enforcement  orders  issued  pur¬ 
suant  to  this  sutHXtragraph  may  be  ef¬ 
fective  Immediately  upon  issuance. 

(v)  Inf(Mmatlon  prepared  pursuant  to 
paragraphs  (a)  (3)  (11)  and  (ill)  of  this 
section  shall  be  made  available  to  the 
public  at  tile  same  time  that  public 
notice  of  tiie  enforcement  order  is  given 
under  f  65.4(a)  (5) . 

(b)  State  exceptions — (1)  Short  term 
compliance  vtans.  (1)  If  a  compliance 
l4an  under  this  part,  or  an  amendment 
thereof,  will  require  final  compliance 
no  later  than  ninety  days  following  the 


date  It  Is  issued  against  a  source,  the 
compliance  plan  may  be  made  effective 
against  the  source  without  prior  public 
participation,  and  without  observing  the 
preparation  requirements  of  9  65.5. 

(11)  The  State  should  give  notice  to 
the  public  and  the  Regional  Administra¬ 
tor  as  provided  by  9  65.4(b)  (4). 

(Ul)  An  exception  under  this  sub- 
paragraph  should  be  allowed  only  once 
for  each  source. 

§  65.9  Federal  review  of  State  enforce¬ 
ment  action. 

The  State  may  at  any  time  request  a 
determination  by  the  Regional  Adminis¬ 
trator  as  to  whether  a  State  procedure 
in  general,  or  as  applied  in  a  specific 
case,  satisfies  one  or  more  of  the  guid¬ 
ance  criteria  in  this  part.  The  Regional 
Administrator  shall  make 'a  prompt  re¬ 
sponse  to  any  such  request. 

§  65.10  Savingd  provisions. 

(a)  No  enforcement  action  taken  by 
the  State  shall  in  any  way  restrict  the 
right  of 

(D  A  person  to  sue  Independently  for 
appropriate  relief  under  section  304  of 
the  Act,  or  other  applicable  law,  or 
'  (2)  The  Regional  Administrator  to 
enforce  independently  against  that 
source  under  section  113  of  the  Act. 

(b)  No  enforc^ent  action  taken  by 
the  Agem^  shall  in  any  way  restrict  the 
rie^tof 

(1)  A  person  (including  a  State)  to 
sue  Independently  under  section  304  of 
the  Act,  or  other  applicable  law,  or 

(2)  A  State  to  bring  Independent  en¬ 
forcement  action  to  compel  compliance 
according  to  stricter  requirement. 

(c)  Nothing  in  this  subpart  shall  af¬ 
fect  the  validity  of  enforcement  action 
taken  by  either  the  State  or  the  Agency 
prior  to  the  effective  date  ot  these  regu¬ 
lations. 
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